
 

Civility in Emails and Correspondence to Opposing Counsel  
By Brianna Weis 

In a landscape of fast communications, it is easy to send a quick snippy or snarky reply to 
your opposing counsel. To combat the rise of uncivility that seems to be increasing in the 
legal world, many states have adopted rules regarding civility, decorum, and engaging 
with opponents. Some states have adopted language in the creed that each lawyer 
professes, while some courts have adopted local rules to address similar concerns. Yet, it 
often seems these aspirational guidelines are easily forgotten in the midst of responding 
to emails.   

What To Do When Receiving Uncivil Responses  

At some point in every attorney’s career, an opposing attorney will send an email that 
either questions your qualifications as an attorney or sends a snarky/abusive reply to a 
simple question. The first thing to do when receiving an email of this nature is to avoid 
hitting the reply all button and firing off your response. You will often find that that a 
snarky reply would only add more turbulence to an already turbulent relationship. In the 
moment, responding immediately may seem to be the best, but as is the case with most 
fights, the second person who throws the punch is often in more trouble than the first 
(this can be especially true in plaintiff-friendly venues or smaller venues where opposing 
counsel may have a home-field advantage). Remember, anything in writing may 
eventually end up as an exhibit in court and used to demonstrate that you are the true 
bully.     

When responding to disdainful correspondence, sometimes the simplest way to 
reengage with opposing counsel is to use formal titles (Ms. Smith/ Mr. Jones). Often in 
lengthy correspondence, titles are simplified to first names or salutations are completely 
left forgone. By reintroducing titles, it is an easy reminder to opposing counsel that this 
is professional correspondence. The second item to address is the actual issue that is 
trying to be resolved—whether that is part of a negotiation, discovery dispute, etc. This 
shifts the focus of your response from a potential personal attack to the litigation issues 
at hand. The final item to address is the abusive/offensive nature of the prior email. This 
can be as simple as, “While I will give you the benefit of the doubt that you are zealously 
advocating for your client, your email read as slightly abusive, particularly towards me. 
Nevertheless, in the best interest of our clients we will continue to engage in 
negotiations/supply deposition dates.” Formatting correspondence in this way allows 
you to address opposing counsel’s behavior in a professional way that can be introduced 
as an exhibit if necessary in future motion practice.   



Depending on your practice area, it may be beneficial to add additional parties to the 
email thread. Perhaps opposing counsel is kinder when their partner or your partner is 
on the thread. This not only provides additional witnesses to the negative behavior, but 
it may also provide you with an ally. If you are able to add another person to the email 
thread, they may be willing to respond to the abuse and state it will not be tolerated.   

Finally, it may be more effective to change the medium with which you are 
communicating. Because most attorneys remember that emails may become exhibits, 
some counsel are much nicer on the phone or face-to-face (even over Zoom), than in 
emails. If this is the case, start engaging in phone calls, and then memorializing those calls 
via email. Occasionally, an opponent may be more abusive on the phone than in emails. 
In these cases, adding an additional party to the call may be effective, but it may also be 
necessary to transition to emails. By utilizing these tactics, hopefully your opposing 
counsel will remember that although this is an adversarial field, correspondence can 
remain civil.  

What To Do When Clients Are Involved  

Unfortunately, often times if an opposing counsel is a bully in one area, it extends to 
other areas of practice. If you are dealing with a particularly abusive opposing counsel, it 
may be necessary to video depositions, especially if your client is being deposed. A 
transcript will not always capture the tone or belittling nature of the remarks. It may be 
helpful to warn your client that you anticipate this behavior, thus the deposition is going 
to be videoed, and remind them not to give snarky responses. Documenting abusive 
behavior is often the easiest way to make sure it stops.  

Occasionally, clients will be included on emails where opposing counsel begins to engage 
in this behavior. The American Bar Association Standing Committee on Ethics and 
Personal Responsibility recently released Formal Opinion 503 regarding model rule 4.2 
(often referred to as the no contact rule). If an opposing counsel has included their own 
client on an email, they are implicitly inferring consent to a reply all response from the 
receiving counsel. In this case, all of the previously discussed advice applies. By 
responding formally, addressing the issue at hand, and calling out the abusive behavior, 
the opposing party may feel the need to converse with their own counsel regarding their 
behavior.   

Additionally, make sure your client understands that you will not be engaging or 
returning the uncivil behavior. Sometimes clients feel that everything should be a fight. It 
is your responsibility as the attorney to remind your client that part of your professional 
duty includes civility and decorum. Remind them that by utilizing etiquette, it may help 
achieve the desired outcome faster and more efficiently.    

How To Ensure You Are Being Civil  

The easiest way to remain civil is to avoid engaging in personal attacks. Opposing 
counsel may be late in responding or unwilling to answer questions, but do not allow 



your resentment to build to the point where you become unprofessional. Determine the 
best medium that you communicate with and shift your communication towards that 
medium. This will help ensure that you are less likely to accidentally fire off a snarky 
reply. Finally, remind yourself that your reputation is often cemented in everyday 
practice and not just the courtroom.   

It may be the case that you have found you are the bully on an email tread. The first 
thing to do is take a step back and reevaluate your responses. Perhaps take the initiative 
and call opposing counsel to solve the current issue. Second, apologize for any rudeness, 
especially if opposing counsel has pointed it out. Then make sure to follow through on 
the apology and refrain from continuing to engage in that behavior. Third, make sure 
that you are focused on the issues at hand and not engaging in personal attacks. You 
may find that you need to wait a day before responding or need to include your 
secretary on the thread so that you remain professional in your responses.   

In conclusion, there are professional standards for civility and decorum for attorneys 
because litigation is an adversarial system. However, just because someone else is 
behaving unprofessionally does not give license to respond in a similar way. The best 
thing to remember is to document abusive behaviors as everything in writing can be 
used as evidence. It may not initially solve the issue, but eventually a court may notice 
that you are not the bully. Finally, by remaining professional and courteous, your 
reputation for handling difficult situations will not go unnoticed.   
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